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482 VIRGINIA LAW REVIEW 



THE TRANSPORTATION ACT, 1920. 

^T~*rIE Act of Congress approved February 28, 1920, provid- 
*- ing for the relinquishment of Federal control of railroads 
and for the amendment of the Commerce Act, accomplishes 
changes in the regulation of railroads so fundamental as to 
have a most important bearing upon the railway service and 
upon the agitation for nationalization of railways as the first 
step toward economic revolution in America. If the law is ac- 
cepted by shippers and railway management and administered 
by the Commission in the spirit intended by its framers, the con- 
troversies of the past decade will have been solved and the 
American public should come into possession of an unequalled 
system of national transportation. 

Responsibility of Interstate Commerce Commission. 

Plenary and undiluted responsibility for results — and power 
to accomplish them — are reposed in the Interstate Commerce 
Commission, which is exalted from the status of a board of 
examiners or rate experts to that of a high commission, entrusted 
not only with the adequacy of transportation service and facil- 
ities, but with the fate of over twenty billion dollars of invest- 
ment held extensively by mutual and fiduciary institutions and 
representing a large part of the savings and resultant welfare of 
more than a majority of the people of the United States. 

Upon the constructive administration by the Commission of its 
tremendous responsibilities under the Transportation Act de- 
pends the fate of private operation of railways, and upon the 
preservation of that status in turn depends in large measure 
the general government's relation to other industry and business 
within reach of Federal control or absorptions. 1 

1 Continental transportation may properly be stated to fall within the 
functions and affirmative obligations of government. Olcott v. Super- 
visors, 16 Wall. 678, 694; Louisville, etc., R. Co. v. Kentucky, 161 U. 
S. 677, 696. 

The maintenance of highways has been governmental in character 
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The Act of February 28, 1920, provides for moderate tem- 
porary relief to the railroads during the period of transition 
from Federal control, for the liquidation of the obligations of 
the Railroad Administration and for the extension of the regu- 
latory power of the Commission to the farthest point consistent 
with private or individual initiative and energy. The Commis- 
sion is given jurisdiction over the issue and the disposition of the 
proceeds of securities; over extensions, over the supply of cars 
and other facilities, over the joint use of terminals and over prac- 
tically every form of inter-carrier relation, including the ques- 
tion of consolidations in the public interest. The system of pub- 
lic regulation begun in 1887 is now complete. Any further ex- 
tension of authority would tend to accomplish the end which 
the grant of powers now conferred upon the commission was 
intended to avoid — government operation. 

This extension of power in the logical completion of the pro- 
cess begun in 1887 represents no reversal of statutory theory or 
policy; yet its sweeping character necessarily implies an obliga- 
tion on the part of Congress and its administrative agency, the 
Commission, to enable the carriers to survive and function on a 
wholesome basis. Congress has under this act discharged its 
part of the obligation by the adoption of Section 422, which 
embodies the principles of Section 6 of the Senate Bill without 
change in any of the essential principles of that widely discussed 
provision. 

The House Bill proceeded along the lines of regulation. The 

from time immemorial. The combination of the commerce, post roads 
and military clauses of the American Constitution bring transportation 
peculiarly within the group of duties imposed upon the genera! govern- 
ment. The opposition to government ownership in America must rest, 
therefore, not upon constitutional theory, but upon the fact that if the 
railroads were taken over by the United States they would cease to be 
a regulated public service and would so radically increase the waste, 
complexity and class reactions of the Federal organism as to consti- 
tute a menace to our social and economic institutions. If organized 
labor were pursuing its program on a contrary ecnomic theory Hie 
movement would offer legitimate ground for debate, but the Plumb 
Plan League and its allies are frankly on a raid to punish independ- 
ent action in Congress, seize the railroads as the especial prerogative 
of labor, and free railway employees from primary obligations to so- 
ciety. 
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Senate Bill recognized that the history of the administration of 
the restrictive rate-making provisions of the Commerce Act, the 
existing status of railway credit and the radical extension of the 
process of regulation made obligatory the adoption of remedial 
legislation of the most decisive character if American commerce 
is to be served and government ownership avoided. The Sen- 
ate theory prevailed. It is the purpose of this memorandum to 
discuss as briefly as possible the objective of Section 422 of the 
Transportation Act and the constitutional theory upon which it 
is based. 

Inadequacy of Commerce Act. 

Concurrently with the advance rates cases heard before the 
Interstate Commerce Commission beginning in 1910, there 
arose an increasing conviction that the procedure for adjusting 
rates prescribed by Section 15 of the Interstate Commerce Act 
was not sufficiently flexible to sustain the American system of 
transportation or enable it to expand with the high speed nec- 
essary to meet the requirements of commerce. The rate-making 
section of the Commerce Act was written around the individual 
rate. It did not tend to encourage consideration of the effect of 
these rates in their aggregate upon individual carriers or upon 
the carriers as a whole. And in those cases in which the rail- 
roads had taken steps which were of necessity concerted and in 
clear violation of the Sherman Act, to secure contemporaneous 
advances in their respective competitive rate structures, the pro- 
cedure and jurisdiction of the Commission came to be widely 
regarded as unsuited to the necessities of the situation. 

Certain members of the Commission had objected to the con- 
sideration of the necessity for any general increase in revenue 
until the proposed advances thought necessary by the carriers 
had been allocated to specified rates or items and filed for scru- 
tiny as to the reasonableness, per se, of the individual increases 
proposed. 2 

When the particular increases were thus filed and suspended 
as a whole for investigation and railway revenue was found to 
be inadequate there was further vigorous dissent against the 

* The Five Per Cent Case, 31 I. C. C. 351, 355. 
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subsequent granting of general relief by the Commission, on the 
ground that the action of the Commission in granting a hori- 
zontal increase would constitute "a new and radical departure 
and a most serious and portentous step, in that by this step the 
Commission is shown to deem itself justified in sanctioning 
these increased rates * * * upon consideration of general 
financial and operating results." 3 

It was further objected that the necessities of the carrier had 
never been regarded as the test for determining the reasonable- 
ness of rates or rate structures ; that the sole test is the reasona- 
bleness or unreasonableness of each individual rate per se. 

These objections had some basis in the fact that Section 15 
of the Commerce Act was founded primarily on the common 
law definition of a reasonable individual rate. Each transporta- 
tion service is regarded by the common law as a separate equa- 
tion having no legal relation to results in the aggregate or to 
transportation as a whole. 

The aggregate result might constitute an excessive return 
upon the present fair value of the property or it might be so 
inadequate as to destroy the credit of the carriers involved and 
put an end to the extension of facilities and service. The com- 
mon law is substantially indifferent to either extreme or to any 
result produced by rates found or presumed to be reasonable 
per se, yet until February 28, 1920, the Commerce Act of the 
United States gave to the Commission little direct authority to 
view the problem from any broader standpoint and but little 
encouragement to substitute for the common law process a test 
based more appropriately on results. 

This enforced indifference to net results was exemplified in 
a number of rate cases. 4 



* 32 I. C. C. 337. 

* "A railroad company may be operated with a less return than it 
ought to enjoy or even at a loss, but neither condition of affairs would 
justify the exaction by it of rates that are higher than they reasona- 
bly should be for services performed, all things being considered." 
Railroad Comm. v. Illinois, etc., R. Co., 20 I. C. C. 181, 186; The Five 
Per Cent Case, 31 I. C. C. 351, 359. See also dictum of Judge Brewer 
in Cotting v. Stockyards, 183 TJ. S. 79, which six of the Justices declined 
to follow. 
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In granting partial relief in the Fifteen Per Cent Case of 
191 7, 5 a quorum of the Commission necessary to legal action 
responded to an appeal of the railroads for emergency relief by 
consenting to hear the proposal for horizontal increases without 
prolonged investigation as to specific rates and localities, assert- 
ing that investigations of such detailed character were not use- 
ful in the exercise of the functions which the Commission was 
called upon to discharge in determining the reasonableness of 
proposed rate increases covering the entire country. 

The report of the case discloses that this procedure became 
practicable only through waivers by the carriers of technical im- 
pediments, accompanied by a pledge on their part that if any 
increases which might be allowed by the Commission were sub- 
sequently found by the Commission to be unnecessary they 
would promptly adjust their schedules accordingly. The neces- 
sity for accommodations of that character plainly indicated the 
lack of flexibility of the Act and the lack of necessary power in 
the Commission. 

Although not satisfied as to the necessity for general relief at 
the first hearing, the procedure of the Commission in that case 
undoubtedly evidenced a disposition on part of a majority of its 
members to approach the matter from the broadest possible 
standpoint compatible with the statute. Yet it was necessarily 
recognized 6 that in substance the issue was the reasonableness 
per se of the proposed increased rates rather than the question 
of the credit of the carriers and their necessity for general relief. 

The proper economic basis for the determination of such in- 
quiries was aptly stated by Commissioner Harlan in his opinion 
dissenting from the action of the majority in restricting the 
relief granted: 

"The record in my judgment demonstrates a proposition that 
has long been clear to me, namely, that a rate is a pub- 
lic question and that the existing rates, aside from any in- 
terest that the owners of our railroads may have in the 
matter, could well be advanced in the public interest, in or- 
der that assurance may thus be given for the early enlarge- 
ment of our transportation facilities." 

' 45 I. C. C. 303. ' p. 317. 
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The position, however, that the pending issue thus appropri- 
ately interpreted by Commissioner Harlan was one exclusively 
for Congress and not for the Commission to handle was as- 
serted in an opinion by Commissioner McChord in these words : 

"The issue presented is in reality one largely of governmental 
policy, rather than a question whether the rates sought to 
be made effective July 1 are reasonable for the service of 
transportation." 

So we see that the administration of the Commerce Act was 
surrounded by formidable doubts as to the extent to which the 
Commission might give consideration to the underlying factors 
of credit and net income. 

It is needless to suggest that the administration of the Act 
proceeded with the utmost difficulty under these circumstances 
and that a part of the membership of the Commission did not 
feel at liberty to give full consideration to the plain necessities 
of the carriers upon a hearing restricted to the question of gen- 
eral relief. 

Controversy and the Insoluble Problem. 

An Indian is quoted as saying of a barrel of whiskey that it 
contained forty fights and a thousand songs. Substitute 
speeches for songs and you have a fair definition of a rate hear- 
ing under Section 15 of the Commerce Act. Class I railway 
net operating incomes dropped to 4.12 per cent of their aggre- 
gate property accounts in 1914, yet nearly two hundred appear- 
ances in the Five Per Cent Case of 1914 attest the vigorous op- 
position with which the request for additional revenue was 
fought. The report of the Fifteen Per Cent Case of 1917 dis- 
closes five and one-half pages of protestants against the pro- 
posed increase. As a result of the hearings in the general ad- 
vance cases it became increasingly evident that when the rail- 
roads required additional revenue to sustain their credit and 
the public service, the procedure established by the Commerce 
Act was unsuited to the rational and dispassionate determina- 
tion of the question. 

Other conditions of the Commerce Act, one procedural and 
one fundamental, deprived the Commission of necessary discre- 
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tion and flexibility and proved additional stumbling blocks in 
the way of adequate relief before the Commission. 

The express provisions of the Act placed the burden of proof 
upon the carriers to justify higher rates. This naturally re- 
sulted in a disposition, if not a peremptory duty, on part of the 
Commission to hold the carriers to a pretty definite discharge 
of that burden. 7 

The constructive administration of the Commerce Act was 
accompanied by a yet more fundamental difficulty, denominated 
by Senator Cummins during the hearings of the Newlands Com- 
mittee as the insoluble problem. The Commission had no power 
to adjust tJte rate structure to the circumstances of the different 
carriers. 

In the first report in the Five Per Cent Case of 1914, 8 it was 
recognized that the net operating income of the carriers in offi- 
cial classification territory, considered as a whole, was smaller 
than was demanded in the public interest. The Commission 
said : 9 

"Treating as one road the thirty-five railway systems that 
have joined in this application for our approval of a so- 
called five per cent advance in their freight charges, we 
have reached the conclusion that their net operating in- 
come is insufficient and should be increased." 

General relief in that proceeding was denied, largely because 
of the Commission's disapproval of the items selected by the car- 
riers for advances. The majority opinion, however, pointed out 
the disparity in net operating income realized by the various 
roads and asserted that the condition of some of the carriers in- 
volved was so prosperous "that they clearly do not need a 
higher net income." 10 The denial of general relief unquestion- 
ably left many of the carriers with inadequate revenue. In like 

' Thus in the Fifteen Per Cent Case, Commissioner Meyer, dissenting 
from the partial relief granted in that case, asserted: "Before important 
action like this is taken the most conclusive proof of its necessity should 
be before the Commission." 45 I. C. C. 303, 331; also that the adverse 
ratios of the available four months of 1917 "do not necessarily predict 
unfavorable results for the entire year." lb. 334, etc., etc. 

' 31 I. C. C. 351. 

' p. 386, 403. " p. 384. 
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manner the denial of relief in 1917 was based in part upon the 
proposition that the admitted necessities of certain roads cannot 
justify a course of action that is unwarranted by the condition 
of the larger number of strong and succesful lines. 

It may be that no complaint of this situation is justified from 
the standpoint of the investors in the securities of the less for- 
tunate railroad. They take the ordinary chances of competition 
and commercial disaster. But the service of the public depend- 
ent upon these lines is a different matter; and no system of reg- 
ulation under the commerce clause can be regarded as a states- 
manlike which fails to make an effort to stabilize credit and 
returns by adjusting the general rate structure to the necessities 
of the different carriers. No such effort was discernible in the 
Commerce Act. 

Commission Not Wholly Responsible for Past Results. 

It is obvious that the Interestate Commerce Commission was 
not responsible for the lack of harmony in administration or 
for the absence of satisfactory results incident to the difficulties 
thus inherent in the statute. It is said that the formula originally 
employed by traffic officials in making rates was to rub the 
stomach three times and then make the rate. The Commerce 
Act offered no complete remedy for that process. Bitter crit- 
icism of the Commision for the gradual disappearance of prime 
railway credit or for the condition which reaches a crisis in 1914, 
and again under the war strain in December, 1917, is inoppor- 
tune. The Commission had neither the power nor the respon- 
sibility necessary to avert a gradual breakdown in credit with- 
out evading the procedure contemplated by the Commerce Act 
or without producing revenue for certain carriers in each com- 
petitive territory which would have been so excessive as to im- 
pair the Commission's standing before a public not likely to 
understand the difficulty. Forced to choose between excessive 
revenue for certain roads and inadequate revenue for others, it 
followed the latter course in the first reports in those hearings 
brought on by the carriers in unavoidable violation of the Sher- 
man Act. 
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The impossibility of sound rate adjustments under the Com- 
merce Act is well illustrated by the disparity in earnings experi- 
enced by Class 1 railroads under Federal operation. We find 
that during 1919 the Union Pacific earned 139.9 per cent of its 
standard rental, while the average for the Central Western 
Region was only 88.6 per cent. The Richmond, Fredericks- 
burg & Potomac earned 243.1 per cent of its standard rental, 
while the average for the Southern Region was 52.9 per cent. 
These illustrations suffice to show that any general advance of 
competitive rates necessary to enable carriers indispensable to 
the public service to survive would tend to procure excessive in- 
come for certain favorably situated carriers without the appli- 
cation of any additional energy or service on their part. 

From this it results that the adequate regulation of railways 
under competitive private ownership requires that broad powers 
of rate adjustment be given the Commission through the power 
to initiate rates and to control divisions of rates, etc., and that 
excessive disparity in results which might remain notwithstand- 
ing the exercise of a fair discretion in these respects, constitut- 
ing a by-product of rate levels necessary to sustain transporta- 
tion as a whole, should be further levelled by a fair regulation 
of excess earnings in the public interest. 

All of this amounts merely to the rational adjustment of the 
rate structure to the circumstances (and the constitutional and 
reasonable demands) of the various carriers. The Commerce 
Act was wholly lacking in these fundamentals. 

Under these inflexible conditions inadequate revenue from 
time to time and gradual disintegration of railway credit were 
inevitable. 

The Newlands (Underwood) Resolution. 

Resulting from these considerations and concurrently with 
their demonstration in the advance rate hearings beginning in 
1910, there arose an increasing conviction that the restrictive 
and controversial basis of Section 15 of the Commerce Act pre- 
vented the Commission from viewing transportation as a whole 
or else from giving effect to its constructive conclusions. This 
thought was given official sanction in the message of the Presi- 
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dent of the United States, to be found in the Congressional Rec- 
ord for December 7, 1915 (p. 99), in which it was recognized 
that the transportation problem was an exceedingly pressing one. 
Congress was urged "to provide for a commission of inquiry to 
ascertain by a thorough canvas of the whole question whether 
our laws as at present framed and administered are as servicea- 
ble as they might be in the solution of the problem." 

This message was appropriately interpreted by Senator Un- 
derwood as referring to the necessity for legislation to 
strengthen railway credit in order to avoid a breakdown of the 
transportation system. He asserted that the question was 
whether we were to avoid the next step — government ownership 
— and whether the American people were willing to put up with 
an unsafe, inferior and inadequate transportation system, or 
have the intelligence to pay for one that would supply their 
needs. 11 The Joint Committee, appointed in July, 1916, to in- 
vestigate the problem pursuant to the President's message and 
the Newlands (Underwood) Resolution, functioned until its du- 
ties were superseded by the war and Federal control. The Sen- 
ate and House committees took up the work where it was left 
off by the Joint Committee. The Transportation Act, 1920, ap- 
proved February 28, 1920, is the direct result. 

The foregoing statement of the defects of the Commerce Act 
discloses the foundation of the Transportation Act. Assuming 
energy and efficiency on part of the railroads and a disposition 
on part of shippers and railway management to accept in good 
faith the new basis, there is no reason why the Commission 
may not administer its enlarged responsibilities with most sat- 
isfactory results. 

The recent Act leaves unchanged the functions of the Com- 
mission and of the railroads as to changes in individual rates 
proposed by the carriers. As to such rates it leaves the pro- 
cedure and burden of proof substantially unchanged. The gen- 
eral considerations affecting communities in their relation to 
each other and the methods of determining the relation of rates 
are on the same general basis as under the Commerce Act. 



Cong. Record, Feb. 22, 1916, p. 3421. 
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The Epochal Change. 



The epochal change in the statute lies in the mandate that 
the Commission shall from time to time initiate on its own re- 
sponsibility and maintain rates that will produce a fair aggre- 
gate return, under honest and economic management, upon the 
fair aggregate value of the railway property devoted to the 
transportation service. 12 

Grouping of carriers, on paper, is contemplated for the more 
accurate and convenient execution of this duty ; but the question 
of groups or regions is relatively unimportant. Whether re- 
garded as embraced in one national group or in the familiar 
classification territories or otherwise, it would be incumbent 
upon the Commission to scrutinize the effect of rates upon the 
different carriers in order to see that the rate adjustments put 
into effect by the Commission were not unduly concentrated or 
monopolized. 

The radical change lies in the direct mandate to the Commis- 
sion to initiate and maintain rates that will enable the carriers 
as a whole or in the different competitive groups defined by the 
Commission to earn a fair ratio of return upon the aggregate 
value of the transportation machine in each group. After two 
years this ratio of return must be ascertained and declared from 
time to time by the Commission. It must, first of all, be a fair 
rate of return on aggregate railway value, and in arriving at 
the rate the Commission must give adequate consideration to 
the transportation needs of the country and the necessity for the 
continual enlargement of transportation facilities in the public 
interest. So the question of adequate aggregate return on the 
value of the entire transportation machine is squarely up to the 
Commission. 



"This does not assure returns to individual carriers on any definite 
basis. It treats the railroads as a whole, or in such groups as the 
Commission may establish, as a single transportation machine which, 
in order to survive, must be enabled to earn a living return on its 
fair total value. What portion of the gross revenue each road will re- 
ceive and earn from the rates pitched on this basis is left dependent 
upon ordinary considerations of location, competition and efficiency- 
subject to some power on part of the Commission to equalize inade- 
quate revenue in the public interest through control of divisions and 
the adjustment of rates. 
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Railway revenue is no longer even primarily a private matter. 
While changes in rates by carriers under Section 15 of the Com- 
merce Act are on the old basis, the initiation of rates by the 
Commission is a new power pitched on a public basis and em- 
braces intrastate as well as interstate rates. State authorities 
proceed as heretofore in the adjustment of local rates, but must 
proceed in substantial harmony with interstate rate levels or ad- 
justments established from time to time by the Commission un- 
der Section 422 of the Transportation Act. Hence responsibil- 
ity in gross and in detail rests upon the threshold of the Inter- 
state Commerce Commission. 

The far-reaching change in express statutory authority and 
the sluggish response of the old law to the broad considerations 
of public policy established by this Act were recognized by 
Commissioner McChord in the historic first hearing before the 
Commission, beginning March 22, 1920, on the interpretation 
of Section 422 of the Commerce Act : 13 

"I do, of course, recognize the command of Congress that 
these carriers must be financed and their credit maintained. 
It is rather a revolution; it is different from what we have 
had heretofore." 

If railway revenue falls to A l / 2 , as in 1914, or if railway 
credit is impaired because of inadequate revenue, or if facilities 
cannot be purchased by the railroads because of inability to fi- 
nance them, through no operating fault of the railroads, the 
responsibility lies with the Commission. The power to require 
the enlargement of facilities is by this Act reposed with the 
same agency that establishes the rates to pay for them. 

u The hearing by the Commission, beginning March 22, 1920, to as- 
certain the recommendations of the carriers, shippers and general pub- 
lic as to the basis for grouping and temporary valuations under Sec- 
tion 422 was notable because of the disposition expressed by the rep- 
resentatives of the larger shippers' organizations from all sections that 
the Commission should deal liberally and constructively with the car- 
riers in the interest of adequate service. If railway management meets 
this attitude with a recognition of the absolute identity in interest be- 
tween shipper and investors in railroad securities, the most satisfactory 
relationship is to be anticipated. The chief discordant note proceeded 
from the Plumb Plan League, which in effect bared its fangs at all 
proposals looking toward the resuscitation of credit, service and growth 
of the present systems. 
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Temporary and Permanent Bases. 

After two years the Commission is to ascertain and declare 
the ratio of adequate return and establish rates sufficient to pro- 
duce that return under proper management. During the crit- 
ical period of transition from Federal control, Congress was un- 
willing to delegate entirely the responsibility for sustaining the 
carriers and their service. Employing the income ratio (aggre- 
gate railway operating income to aggregate property investment 
accounts), definitely established in past hearings by the Com- 
mission as the most available test for analyzing rate returns, 
the committees of Congress found that the ratio of 5.22 per 
cent represented by the standard rental — the average earnings 
of the three year prewar period — was inadequate to sustain the 
transportation machine. They accordingly reported a bill which 
was intended, as construed by its authors in committee reports 
and on the floor of Congress, to produce annually during the 
two year transition period, March 1, 1920-March 1, 1922, ap- 
proximately $54,000,000 in aggregate net railway operating in- 
come in excess of the standard rental, with a plain admonition 
to the Commission in the Act to allow one-half of one per cent, 
or about $85,000,000, additional net income (figures based on 
average property accounts of Class 1 Railroads for 1915-16-17) 
to allow for improvements known to be indispensable in the pub- 
lic interest. This purpose on part of its authors 14 was ex- 
pressed in the Act in terms of property value — the Commission 
being instructed to produce as nearly as may be S]/ 2 per cent on 
the fair aggregate value of railway property used in transporta- 
tion in each group, with the additional one-half of one per cent 
optional with the Commission. 

14 Speech of Senator Cummins on moving the adoption of the Con- 
ference Report February 23, 1920 (Cong. Record, p. 3499). And see 
debates of Senators Underwood and Kellogg upon the Senate Bill 
(Dec. 6, 1919, et seq.) The following observation of Mr. Barkley, who 
led the opposition to the Conference Report in the House, is significant: 

"I have asked officials of the Commission to estimate for me what 
it will take in increased revenue to restore the relationship between in- 
come and expenses which existed before Federal control and to pro- 
vide for the guaranteed net income established by this bill, and I am 
informed that it will take increases which will amount in the aggregate 
to $1,214,000,000." (Cong. Record, Feb. 26, 1920, p. 3748.) 
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Having no complete data for determining the aggregate val- 
uation of railway properties on which this ratio of return is to 
be determined, Congress charged the Commission with the duty 
summarily to determine the aggregate valuation for the purpose 
of initiating rates adequate to produce the two-year income ratio 
(5 1/2 plus an optional yi) stipulated in the Act. 

The Interlocutory Valuation. 

It may be confidently asserted that Congress did not intend 
to require and did not require an impossibility of the Commis- 
sion. The valuations under the Valuation Act of March 1, 
1913, are fragmentary. Definitive valuations cannot be com- 
pleted for years. The Transportation Act contemplatesimmedi- 
ate action. It clearly authorizes the use of the aggregate prop- 
erty accounts for such prima facie evidential value as may le- 
gally inhere in them. Now what is their evidential status un- 
der the law? These accounts of the carriers, reported to the 
Commission pursuant to the Commerce Act, purport to show 
original cost of road and equipment. They are presented to and 
published by the government for public information and for the 
guidance of the Commission. They are legally admissible, ac- 
cording to the most technical rules of evidence, as prima facie 
evidence of the original cost of the several items covered by 
them. 

In Commonwealth of Va. v. State of W. Va., 15 the U. S. Su- 
preme Court approved consideration of the book accounts of va- 
rious railways as important evidence of value in the accounting 
between the States of Virginia and West Virginia. In that case 
it was noted that: 

"By her statute she required the returns to be made on oath 
for the information of the public. She published them for 
public information as true, and the publications are now a 
part of the public records." 

These accounts, moreover, subject to proper review, were as- 
serted by the chairman of the legislative committee of the In- 

" 238 U. S. 202. See also Seaboard, etc., R. Co. v. R. R. Comm., 86 
S. C. 91, 67 S. E. 1069, 138 Am. St. Rep. 1028. 
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terstate Commerce Commission to be the best available stand- 
ard for measuring aggregate values pending ultimate valuation. 
His testimony before the House Committee on this subject, as 
upon all questions under consideration by the commerce com- 
mittees of Congress, had undoubted weight in the consideration 
of a matter of this character so peculiarly one of administrative 
procedure. 16 

The only defensible ground for difference of opinion as to the 
propriety of using the aggregate property accounts as a basis for 
computing interlocutory valuations under the Transportation 
Act relates to the method or evidence to be employed in correct- 
ing these accounts for the purpose of setting up an immediate 
aggregate valuation. It would be clearly unjust to the carriers 
and to the public service dependent upon carrier revenue to re- 
duce the revenue intended by Congress through substantial re- 
duction of these property accounts, without taking into consid- 
eration the radical enhancement in value necessary to expand the 
original cost basis represented by these book accounts to the fair 
present basis contemplated by the Act, or without making allow- 
ance for those properties known to exceed in original cost the 
items or valuations carried on the books of the railroads. In 
short, a fair correction should be the algebraic sum of plus and 
minus quantities, and not the sum of the minus quantities 
alone. 11 



" The statement of Mr. E. E. Clark, now Chairman of the Commis- 
sion, was in part as follows: 

"Mr. Sanders: In the meantime what do you think of the proposi- 
tion of having the railway investment accounts as the standard, sub- 
ject of course to review by the Commission of those railway invest- 
ment accounts, so that they might eliminate any items that they 
thought were not proper. 

"Mr. Clark: I am not able to suggest any better available stand- 
ard." (p. 2883 et seq.) 

" In view of the long line of decisions by the Supreme Court brought 
down to post-bellum conditions in the Lincoln Gas Case, it is clear 
that any less return than 6 per cent would be denounced as inade- 
quate by the courts, if the matter were in a practical sense justiciable. 
With the standard rental established by Congress as reasonable rental 
(return) upon the property during Federal control, it is clearly ob- 
ligatory upon the Commission to regard the basis of the standard rental 
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It is to be confidently expected that in view of the highly re- 
medial character of the provision the Commission will take no 
backward step in sustaining the agencies of transporation. The 
provisions of the Act regulating excess earnings would absorb 
in the public interest a large part of any revenue over 6 per cent 
on the actual value of their properties which individual carriers 
might realize as a result of a liberal temporary aggregate valua- 
tion, whereas depressive action would be irremediable. 18 

The Attitude of Security Holders. 

In order to induce Congress to adopt a definite rule for rate 
making that would be more or less automatic in its operation, 
stabilize the credit of the railroads, and encourage the Commis- 
sion at all times to deal constructively with these properties, 

(and 6 per cent on interlocutory valuation) as an irreducible minimum. 
Restriction to that basis might enable transportation to survive, but it 
could neither flourish nor expand. 

It is of course necessary that in arriving at the fair present value of 
these properties in the aggregate, the original cost must be brought 
up to date by the use of some multiplier to be ascertained by the Com- 
mission. In determining upon the multiplier, it would be appropriate 
for the Commission to take into consideration all of the authentic and 
complete data before it, including any evidence of record as to over- 
valued or undervalued items in individual property accounts. The 
point here urged is that the prima facie validity of the road and equip- 
ment accounts of the carriers is too decisively established by the Act, 
under the decisions of the courts and by the common understanding 
of the measure in transit through the legislative processes, to be aban- 
doned or materially diminished upon fragmentary or hearsay informa- 
tion or data not yet arrived at the dignity of judicial determination. 

" If the Commission shall for any reason be disposed to cut the re- 
turn called for by the congressional mandate, which assumes honest 
and efficient railway management, because of alleged waste or ineffi- 
ciency on part of the railways, the owners of the properties and the 
shippers, and the efficient railroads whose rates might suffer in the 
abatement of the rate level for that cause, may be relied on to back the 
Commission in localizing the responsibility and correcting the default. 
The power of the commission to establish and enforce reasonable rules 
and regulations for the determination and recovery of excess income, 
and as to depreciation, and its authority to consider the questions of 
honesty and efficiency enable the Commission to set up reasonable 
standards of efficiency. Hence it is to be observed that while the re- 
sponsibility for results is absolute, the Commission's power in the 
premises is plenary. 
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representatives* of the owners of approximately ten billions of 
American railroad securties urged Congress to provide for the 
regulation of any excess income over and above a fair return 
upon the fair value of their property. The desirability of this 
process, arising out of radical disparity in return realized by 
carriers in the same competitive basin, has been stated. 

Opposition to Regulation of Excess Earnings. 

Formidable opposition arose to this proposal, mainly from the 
executives of a few carriers who were perhaps more concerned 
with the superficial interest of their roads, erroneously assuming 
that excessive revenue for their lines would result from a dis- 
position to help the more necessitous, than for the common in- 
terests of railway stability and credit. It is much more likely 
that their more prosperous condition would, without this pro- 
cess, prove the stumbling block in the way of any general revi- 
sion upward necessary to sustain transportation as a whole. As 
their argument against the constitutionality of the provision will 
be carried into the courts it should be carefully analyzed. 

The entire protest was based upon the assumption that earn- 
ings were to be levelled by a retrospective act of seizure of earn- 
ings already received unconditionally by carriers, as a result of 
the application of rates declared by proper authority to be just 
and reasonable, and, therefore, lawful and final for all purposes. 
This conception of the process is erroneous. 

The statute, as adopted, asserts in substance that in order to 
sustain competitive transportation as a whole, rates may have 
to be established which are intentionally higher than necessary 
to satisfy the private rights of sundry individual carriers, or to 
the discharge of their public duties. To the extent that the 
rates received by any carrier reflect an excess over a fair return 
upon its property, they are accordingly declared to be received 
tentatively and in trust for a transportation fund to be adminis- 
tered in furtherance of the public interest in transportation. 

An analytical statement of the provision answers most of the 
objections which have been directed against it. Thus Mr. Chas. 
E. Hughes, in his letter dated September 19, 1919, questioning 

♦Organized as the National Association of Owners of Railroad Se- 
curities. 
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the constitutionality of that provision relating to the disposition 
of excess earnings as embodied in the original draft of the Cum- 
mins Bill (Section 2906), bases his objections primarily on the 
criticism that, since the section provides that rates must be just 
and reasonable, they are therefore lawful, and that the provision 
for the recovery of any part of the earnings resulting from such 
lawful rates appears to be nothing more than a taking of prop- 
erty by the government contrary to the Fifth Amendment. 
His exact statement of the situation as he sees it (p. 9) is: 

"If, however, the rates thus fixed, charged and received by a 
carrier are to be deemed just and reasonable for the serv- 
ices rendered, the carrier is entitled to these receipts as its 
property, and the taking by the Government of any portion 
of these receipts (except under a valid tax) for general 
governmental purposes or for the benefit of other carriers 
would appear to be a taking of property contrary to the 
Fifth Amendment to the Federal Constitution." 

We have already seen that a correct understanding and analy- 
sis of the process of excess earnings regulation is impossible un- 
less it be clearly borne in mind that these rates, while final so 
far as the shipper is concerned, are specifically impressed with a 
trust when and as received by each carrier, to the extent that 
they may produce in the aggregate an excess over a reasonable 
return upon the property of the carrier held or used for the serv- 
ice of the transportation. 

Rates Adjusted to Group Requirements. 

It is erroneous to conclude that they are just and reasonable 
for every carrier to retain merely because Congress has estab- 
lished them for the shipper to pay. They are to be established 
not for any particular carrier or for any specific service by 
any particular carrier. They are to be adjusted to a level neces- 
sary to sustain transportation in the aggregate or in the group. 
They are not, as erroneously assumed by Mr. Hughes, "deemed 
just and reasonable for the services rendered." On the con- 
trary, they are expressly declared to be necessarily in excess of 
what is just and reasonable for the service rendered by particu- 
lar carriers. They are nevertheless just and reasonable as a uni- 
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form rate for the shipper to pay, as it is obviously just and rea- 
sonable for the shipper to pay whatever is necessary to keep 
alive the essential agencies of transportation in competitive 
areas; but that is very different from the assumption that rates 
made on a group or aggregate basis have been declared to be 
"just and reasonable" as to every carrier and every service. 

Any such conclusion rests upon the hypothesis that Congress 
must perpetuate that discredited method of establishing rates 
which is based exclusively on the cost or value of each particu- 
lar service. Neither cost nor value of each service is capable of 
satisfactory proof. The cost varies with every shipment and 
with every carrier. The value of the service is different for 
every shipper. So in adopting the test of results in the aggre- 
gate as a material factor for the adjustment of rates. Congress 
will be adopting, as far as it is practicable to apply the measure 
to groups of competitive carriers, the service at cost basis so 
widely employed in the case of local utilities. It is the final test 
uniformly applied by the courts in determining the reasonable- 
ness of rates as a whole and is a process squarely within the 
purview of the commerce clause. 

Rates May Be Tentative or Conditional. 

The contention is then made that some of these rates may 
have been established in proceedings to test the reasonableness 
of specific rates, such as under Section 15 of the "Act to Regu- 
late Commerce," and that surely rates so established cannot be 
regarded as carrying any excess — particularly where they hap- 
pen to be non-competitive rates. A complete answer to this sug- 
gestion is that Congress may undoubtedly make rates for the 
future for any carrier based on the best available data with the 
hope that the rate structure thus guessed at will produce a rea- 
sonable return, or it may permit rates which are relatively just 
and free from discrimination but which, so far as the carrier is 
concerned are tentative and subject to the test of actual results. 
The former is prophetic and uncertain. The latter is absolute in 
its accuracy. Is Congress to be denied the right to employ an 
absolute measure or a combination of the two methods because 
in the past it has employed, with unscientific and unsatisfactory 
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results, the inaccurate method of prophecy? We find nothing 
in the commerce clause to warrant any such limitation and as 
long as specific commodities or integral railway services are not 
singled out for discriminatory action the carrier cannot com- 
plain of appropriate methods of rate regulation where a fair 
and reasonable return in the aggregate is assured to the carrier 
complaining. 

Modification of Shippers' Common Law Right. 

The criticism next seems to switch from the complaint of the 
carrier to a complaint on behalf of the shipper who would be 
unlawfully compelled, so it is said, to pay in rates the "unreason- 
able" excess to be recovered from any given carrier. Thus, as 
asserted by Mr. Hughes: 

"On the hypothesis that the charges are unreasonable, the 
power to authorize them, no less than the power to collect 
them, falls. The exaction and maintenance of such charges 
would deprive shippers and passengers of their property 
without due process of law." 

This again loses sight of the fact that rates may properly be 
made on a group basis. Of what "property" is a shipper being 
deprived when he is asked to pay rates that will produce a fair 
return on the aggregate railway property in any rate-making 
district? He has no constitutional right to insist that Congress 
shall make different rates for each carrier. He has no right to 
complain that rates are made with reference to aggregate or 
average conditions. He certainly has no right, superior to the 
commerce clause, to demand that Congress shall permit essen- 
tial agencies of transportation to be destroyed through competi- 
tion in rates. Congress has by this Act almost completely 
suppressed competition in rates as being destructive of the car- 
riers' ability to perform their public functions. And Congress 
has the undoubted power under the commerce clause to establish 
and enforce uniform rates in competitive areas that will produce 
an "unreasonable" return to certain carriers, if that process is 
necessary to sustain essential competitive lines. That excess 
cannot be repaid to the shipper. It would then constitute a re- 
bate that would attract all competitive traffic and defeat the 
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main objective, which is the survival of necessary agencies of 
transportation. 

Railroads Must Survive Before They Can Compete. 

The right of a shipper to have his commodities transported 
by each common carrier at a reasonable rate for each serv- 
ice, whatever that may mean if it implies anything contrary to 
the theory of the Transportation Act, is a mere common law 
right that is as much subject to the discretion of Congress un- 
der the commerce clause as was the common law right of car- 
riers to pool their tonnage, to combine or to enforce the fel- 
low-servant doctrine as to their employees. It was never a 
property right or a right protected against modification by Con- 
gress under the commerce clause. Many of the common law 
rights of carriers have been abrogated in order to enforce a 
competitive status among competing carriers. They must sur- 
vive before they can compete. Any rate regulation found neces- 
sary by Congress to enable them to survive cannot be "unrea- 
sonable" from a constitutional or any other standpoint, and we 
have never understood that the legislation of Congress or its 
results must be found by the courts to be reasonable if it is ap- 
propriate and within the scope of any of the powers delegated 
by the Constitution and does not run counter to some express 
constitutional limitation. 

Adaptation oe Rate Structure. 

It is in effect contended that Congress must finally establish 
the same rate for a railroad which hauls one bale of hay between 
two given points as it establishes for another railroad hauling a 
million bales between the same or comparable points, and that 
some constitutional right is violated if Congress or the rate- 
making authorities give adequate consideration to the factors of 
density or cost. It is perfectly obvious that any such conten- 
tion is ill-founded. The common law imposes no such require- 
ment. The spirit of the commerce clause affirmatively forbids 
any such destructive conclusion. 

All railroads are not entitled as a matter of law to the same 
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return for a like general service. 19 In the Covington Turnpike 
Case, 20 it was asserted that a road could afford to charge less toll 
by reason of dense traffic upon it than roads where the traffic was 
not so dense and that the legislative authority might appro- 
priately recognize the distinction. Is it not clear that Congress 
may employ any appropriate method in order to give effect to 
the recognition of such distinction. 

The United States Supreme Court has always approved the 
propriety of classifying railroads according to their earning 
power, per mile or as a system, for the purpose of determining 
rates. Thus, in Chicago, etc., R. Co. v. Iowa, 21 a classification 
was held to be reasonable and proper which divided the rail- 
roads into classes according to gross earnings per mile and per- 
mitted the different classes to charge different rates. That prin- 
ciple is now embodied in many rate statutes. In the case cited 
the Court said : 

"It is very clear that a uniform rate of charges for all rail- 
road companies in the State might operate unjustly upon 
some, it was proper, therefore, to provide in some way 
for an adaptation of the rates to the circumstances of the 
different roads; and the general assembly in the exercise 
of its legislative discretion, has seen fit to do this by a sys- 
tem of classification." 

That is, in its last analysis, exactly what is accomplished by 
the provision objected to. 

Confronted with the necessity that competitive rates must be 
uniform, Congress cannot adapt these rates to the circumstances 
of sundry carriers by making them unequal. The low rate 
would attract all of the business and destroy the competitor. 
Hence the only available process is to make the rates tentative 
so far as the carrier is concerned, subject to the test of aggre- 
gate result. It is a simple and effectual adaptation of a rate 
fabric to the varying circumstances of individual carriers and 
squarely within the principle announced by the Supreme Court. 

In Dow v. Beidelman, 22 the court sustained a statute which 



Interstate C. C. v. Union P. R. Co., 222 U. S. 541. 

164 U. S. 578. 

94 U. S. 155. - 125 U. S. 680 
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fixed passenger rates at from three to eight cents per mile ac- 
cording to the length of the road, approving Chicago, etc., R. 
Co. v. Iowa. 23 

In Chicago, etc., R. Co. v. Wellman, 24 the court sustained the 
Michigan statute which fixes the passenger fares according to 
gross earnings per mile. 

Other notable instances of classification along lines analo- 
gous to that employed in the Act are discussed in the following 
cases: Ames v. Union Pacific; 25 Houston, etc., R. Co. v. 
Storey; 26 Commissioner v. Wabash R. Co. 27 

The criticism referred to asserts that the process of regulat- 
ing rates according to the result of those rates "confuses the 
Government's power over rates with an asserted Governmental 
power over the amount of net earnings from lawful rates." 

The error in that assertion is twofold. It assumes that rates 
may not be fixed tentatively and subject to the test of actual re- 
sults, and that because they are made lawful they are necessarily 
final for all purposes. 

If it were necessary to sustain the provisions relating to the 
disposition of excess earnings, it is demonstrable that these pro- 
visions are in effect merely a regulation of the individual rates 
collectable by the various carriers, worked out through a classi- 
fication in accordance with the principle sustained in the cases 
above cited. 

ScorE of Commerce Clause. 

But it is not necessary to restrict the inquiry to such narrow 
compass. The commerce clause is not a mere police power re- 
stricting Congress to a check upon individual rates, although it 
undoubtedly confers upon Congress as complete authority over 
individual interstate rates as is reserved to the several States 
over local rates in the assertion of their police jurisdiction. 

The power to regulate commerce includes the power to adopt 
all appropriate processes to sustain the movement of commerce 

53 Supra. ■' 64 Fed. 165. 

" 143 U. S. 339. "'' 149 Fed. 499. 

" 123 Mich. 669, 82 N. \V. 526. See note, 21 Ann. Cas. 191; 14 Rose's 
Notes 222. 
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and preserve the essential competitive agencies through which 
commerce between the States is conducted. So long as individ- 
ual carriers are not prevented by the legislation, as distinguished 
from the risks of the venture, from earning a fair return upon 
their property devoted to the public service, they cannot com- 
plain if Congress prefers to deal with rates in the aggregate 
rather than with each unit of service. It has long since become 
obvious to those observers who have remained open-minded 
upon the subject that commerce cannot be regulated in the pub- 
lic interest if Congress restricts its program of rate regulation 
to the unit measures basis. 

The only limitation upon the legislative authority, is that the 
regulation of rates, whether by units or in the aggregate, shall 
not prohibit the earning of a reasonable return upon the prop- 
erty employed in the public service. The power of regulation 
may be exerted to that limit by any appropriate process. 

Principle Not Novel. 

The process of regarding results as the test or the limit for 
rates is not novel. That test was among the earliest applied to 
American railroads, many of which began their existence with 
a charter limitation upon net income. 28 Judge Hughes cited 
nine similar statutes as a common form of early rate or earn- 
ing restrictions in the opinion in the Minnesota Rate Case. 

Until opposition was precipitated against this proposal, it had 
not been seriously contended, since the decisions of the Supreme 
Court in the Granger Cases in 1874, that railroads have a right 
to realize or retain unlimited earnings or to net railway operat- 
ing income in excess of a reasonable return upon the value of 
their property. 

The State of Tennessee adopted a statute in 1883 providing 
for the punishment of any railroad which took, in rates, more 
than a "fair and just return" on its investment. The Federal 
court declared the statute invalid, not because the legislature 
was without authority to restrict income to a fair and reasona- 
ble ratio of return, but because the statute failed to prescribe 

* Laws, New York 1828, Chap. 304, § 13. 
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with certainty what was considered by the lawmakers to be a 
fair and just return which the railroad must observe. 

The result of rates, as it was one of the first tests applied, is 
also one of the most recent. This fact is repeatedly illustrated 
in the ordinances and agreements with street car lines and local 
utilities whose rates are in many cases tested and automatically 
adjusted according to results. 

Some Fundamental Principles. 

So much misconception of the process is due to vague consti- 
tutional theories invoked whenever the legislative authority finds 
it indispensable in the public interest to make novel applications 
of well settled powers, that a running summary of the control- 
ling decisions may be desirable. 

A carrier which has devoted its property to public use is en- 
titled to demand no return in excess of a fair return upon the 
reasonable value of the property at the time it is being used for 
the public. 29 

Rates on particular commodities must not be confiscatory, but 
if particular or special rates yield a reasonable compensation, 
adequate total return is all that the carrier is entitled to de- 
mand 30 and in providing for a constitutional return the right 
of the public to be charged only what is reasonable and just for 
the service is a primary consideration. 31 

The Transportation Act recognizes that this last mentioned 
restriction of the common law may be invoked to the destruc- 
tion of railway credit and that it must not be permitted to de- 
press rate levels to a point which will "kill the goose." The 
Act asserts, in short, the common law to the contrary notwith- 
standing, that it is reasonable for the public to pay whatever 
is necessary to produce a reasonable return under honest and 
efficient management upon the aggregate value of the railway 
systems. 



s Smith v. Ames, 169 U. S. 466; Covington, etc., Turnpike v. San- 
ford. 164 U. S. 578; Wilcox v. Consolidated Gas Co., 218 U. S. 19. 

" Northern Pacific v. North Dakota, 236 U. S. 585; Wilcox v. Con- 
solidated Gas Co., 212 U. S. 19. 

81 Covington, etc., Turnpike v. Sandford, supra. 
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These systems are accepted by the Act as they stand. Their 
construction was permitted by the law-making authority. 
Whether originally justified or not communities dependent upon 
their service have grown up within their curtilage. So the 
Transportation Act takes hold of the transportation machine as 
it now exists. Wasteful and improvident construction in the 
future is amply provided against by the sweeping control given 
the Commission over security issues and new construction. 

The Supreme Court repeatedly asserted, at the time of the 
original decision in Munn v. Illinois, 32 that "where property has 
been clothed with a public interest, the Legislature may fix a 
limit to that which shall in law be reasonable for its use." It was 
originally held that this limit, when fixed by the legislature, binds 
the courts as well as the public. 88 This latter expression was, of 
course, corrected in the later cases, 84 in which the principle was 
recognized that the right of "regulation" does not carry the 
power to destroy, and that the question of reasonable return on 
the property is, in its final analysis and subject to a broad leg- 
islative discretion, for the courts to determine as a matter of 
fact and not for the legislature as a question of policy or ex- 
pediency; but the court has never abandoned the proposition 
that the power of regulation may be exerted to limit the carrier 
to a reasonable return upon its property employed in the public 
use. That formula was expressly asserted in Smyth v. Ames, 88 
and remains the final expression of the court, reaffirmed in a 
multitude of decisions, which may be found cited in the margin 
in Northern Pac. R. Co. v. North Dakota. 

The corollary to the general principle, above referred to, may 
restrict the carrier to net earnings amounting to less than what 
would, abstractly considered, be a fair return on its property 
investment, but that is a risk which the carrier assumes and is 

32 94 U, S. 113. 

M Peck v. Chicago, etc., R. Co., 94 U. S. 164; Chicago, etc., R. Co. v. 
Iowa, 94 U. S. 155. 

" Stone v. Farmers, etc., Co., 116 U. S. 307; Georgia, etc., R. Co. v. 
Smith, 128 U. S. 174; Chicago, etc., R. Co. v. Minnesota, 134 U. S. 418; 
and Chicago, etc., R. Co. v. Wellman, 143 U. S. 339. 

" 169 U. S. 466. 
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thoroughly established. 30 The carrier fortunate enough to earn 
more than a fair return cannot comlpain if Congress elects 
either permanently or conditionally to waive any limitation 
upon its charges until definitely assured that the carrier will earn 
a fair return. 

It is obvious that the question what is a reasonable charge for 
each service is not capable of exact answer. The answer is al- 
ways at best an approximation. It is almost invariably deter- 
mined by the relation of the rate under analysis to other rates 
or established precedents or base rates. 

On the other hand, the question of a fair return in the aggre- 
gate is a fairly easy question where, as under the Transporta- 
tion Act, no necessity, of separating interstate and intrastate 
earnings is involved. Hence, any argument that Congress can- 
not use aggregate return as a test, but must confine itself to the 
unit measure, would, if sound, prevent Congress from using the 
accurate and adequate test and force it to employ the admittedly 
erroneous and approximate unit measure, in which the chances 
for error increase inversely with the size of the unit. 

No doubt is to be entertained of the fact that each carrier is 
entitled to impose a reasonable charge for each service per- 
formed, when all shipments of any given class of commodities 
or under any rate be considered. This has been too frequently 
stated to be a matter for serious controversy. Thus in Inter- 
state C. C. v. U. P. R. Co., it was asserted by Justice Lamar, 
that the fact that the carrier's total income enables it to declare 
dividends would not justify an order requiring it to haul any 
particular commodity for less than a reasonable rate; but in 
that case the court very properly distinguished between proceed- 
ings involving a particular rate and proceedings involving the 
rates as a whole and asserted that "where the rates as a whole 
are under consideration, there is a possibility of deciding, with 
more or less certainty, whether the total earnings afford a rea- 
sonable return;" and this distinction was clearly recognized in 
Northern Pac. R. Co. v. North Dakota, where the court said: 
"When the question is as to the profitableness of the intrastate 



" Covington Turnpike Case, supra; Interstate C. C. v. U. P. R. Co., 
222 U. S. 541; Northern Pac. R. Co. v. North Dakota, supra. 
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business as a whole under a general scheme of rates, the carrier 
must satisfactorily prove the fair value of the property em- 
ployed in its intrastate business, and show that it has been de- 
nied a fair return on that value." 

In short, the carriers may, in determining the question of 
constitutional return apply the gross test, with its stated limi- 
tations, and there is no sound reason why the government may 
not employ a like measure in checking results for the purpose of 
regulation. 

The test, as to the limit of the police power of a State, as said 
by Justice Hughes in the North Dakota Coal Rate Case, is dual 
and reciprocal; the railroad can deny the right of the regula- 
tory authority to single out and require it to haul any class of 
commodities at a loss, and the rate-making power can restrict 
the railroad's total net revenue to a reasonable return; but, con- 
ceding that the railroad is not forced to haul commodities cov- 
ered by any given rate for less than is a fair rate to be charged 
for the service or less than is compensatory to some extent, the 
railroad cannot complain of confiscation if its aggregate return 
upon the property investment is reasonable. 

If these considerations apply to regulation under the police 
power of the several States, is it not clear that the power to reg- 
ulate commerce, vested in the general government by the Consti- 
tution, not only run's parallel with the police power reserved to 
the States over local rates but embraces all possible methods and 
processes having a direct relation to that end and deemed ap- 
propriate by Congress, provided the result is not in conflict with 
the Fifth Amendment? 

It has been shown that there is no merit in the contention 
that all railroads are entitled, as a matter of law, to the same 
interstate rate for a like general service under all circumstances. 
The contrary is frequently noted. Conditions are never identi- 
cal, and paramount over all criticism of that character is the 
commerce clause, which permits all rational regulation, that 
does not reduce the earnings of the carrier below a reasonable 
return, is necessary to insure competition in service or other 
sound policy of regulation, and is based on other tangible and 
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substantial requirements or classifications appropriation to the 
regulation of interstate commerce. 

The shipper's general remedy for specific overcharge is not 
proposed to be changed by the Act, and no constitutional right 
of the shipper is infringed by the proposed process of excess 
earnings reduction. 

The shipper has, unless and until changed by Congress in the 
general welfare, a common law right to have his commodities 
transported at a reasonable rate, but, as we have seen, that im- 
poses no limitations upon any process found by Congress to be 
necessary to sustain and regulate the commerce of the nation. If 
the shipper pays slightly more to one carrier than he would if 
the rate level were determined accordingly to that carrier's con- 
dition, that consequence is necessary in the regulation of com- 
merce, and he pays slightly less to other railroads than the rate 
authorities might properly allow. He has no right to insist that 
the fate of the agencies of transportation shall hang on the ques- 
tion of a single shipment over any particular carrier. 

Again, the excess paid to the stronger carrier is so slight as 
to each shipment as to be negligible under the principle of de 
minimis. It becomes appreciable only when the total revenue 
of the carrier is computed. Clear violation of a constitution is 
never de minimis but the constitution deals with practical and 
tangible considerations and is not sensitive to microscopic com- 
plaints against legislation necessary to move the commerce of a 
nation. 

The shipper's right to pay each carrier only what is the min- 
imum reasonable rate for each service by that carrier is not a 
right secured by the Constitution against modification. It is, on 
the contrary, a common law right, subject to any legislation 
found necessary by Congress under the commerce clause, and 
Congress can change the common law relationship between 
shipper and carrier whenever necessary in the public interest in 
the regulation of commerce, just as it has changed the common 
law liability and relationship between the interstate carrier and 
its employees, between the carrier and shippers in respect to lim- 
itations of liability, as well as other vital common law relation- 
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ships found inconsistent with the regulation of commerce. In 
fact, any legislation regulating commerce changes the common 
law status unless merely declaratory. 37 Finally, the excess earn- 
ings to be received by sundry carriers are to be recaptured and 
expended in a very substantial sense in the interest of the serv- 
ice of the shippers who have produced them. 

A strictly analogous provision of undoubted validity is found 
in the Commerce Act, asserting that rates must be reasonable 
and authorizing an individual shipper to sue for reparation and 
by this means recapture the unreasonable excess earning re- 
ceived by the carrier in specific shipments under a rate which 
was at the time of shipment the published prevailing rate. Prior 
to the amendment of 1906 this was the only recourse possessed 
by the shipper against the imposition of unreasonable rates. 

In the present case the recapture of the excess is by the gov- 
ernment in pursuance of the power of regulation. The excess 
earning is administered for the general use of the shipping pub- 
lic, which has produced the excess, and in order to avoid the de- 
struction of competition. 

Analogies to this intervention by the government for the 
transfer and administration of funds which the holder has no 
constitutional right to retain are not necessary to the argument, 
but one may be found in the Massachusetts statute requiring 
savings banks to pay over unclaimed deposits to the State Treas- 
urer for administration by him as trustee. This constitutes no 
taking from the savings bank. 38 

The difficulty in many cases of determining who should re- 
cover and hold the excess over a reasonable rate paid in ordinary 
cases has resulted in the affirmative provision of the present Com- 
merce Act that the shipper shall recover it, although he may have 
passed on the loss to the consignee, and the latter may have 
passed it on to the general public. As said by Justice Holmes in 
speaking of the Commerce Act in Southern Pac. R. Co. v. Dar- 
nell, 39 "the carrier ought not to be allowed to retain his illegal 
profit, and the only one who can take it away from him is the 

" Wilson v. New, 243 U. S. 332, 347. 

" Provident Inst, for Savings v. Malone, 221 U. S. 660. 

" 845 U. S. 531, 534. 
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one that alone was in relation with him and from whom the 
carrier took the the sum." This right of reparation for specific 
overcharge is left undisturbed by the Transportation Act. It 
would be clearly within the power of Congress to restrict repa- 
ration to the consignee or whoever finally sustained the damage 
due to the overcharge. There is, of course, no reason why Con- 
gress should not now recognize the fact that the burden and 
final incidents of the excess earning to be conditionally per- 
mitted in order to sustain competition in service, and to regulate 
commerce, would fall upon the general public, made up of in- 
distinguishable persons and inadmeasurable amounts, and 
should, therefore, be recovered and administered by Congress 
for the general benefit of the public interest in transportation. 

This excess earnings reduction involves no unconstitutional 
recapture of the earnings resulting from intrastate operations. 
Only about 25 per cent of the traffic of the railroads is intra- 
state, and about 30 per cent of the revenue is derived from in- 
trastate business. It is common knowledge that intrastate op- 
erations are more expensive and the proportion of net earnings 
less, so, as a clearly established general rule the net earnings of 
interstate carriers will rarely ever equal one-third of their total. 
As it is proposed to permit them to retain all of their net earn- 
ings up to 6 per cent and one-half of the excess, it is clear that 
as a general rule this one-half will give them more than their 
total net earnings (not already embraced in the original 6 per 
cent) from intrastate revenue. If extraordinary cases exist, 
in which this shall appear not to be true, the railroad has re- 
course to the Commission under the reasonable rules to be pre- 
scribed by it pursuant to the Act or to the courts to permit it to 
retain a greater percentage of its excess earnings over the 
standard of 6 per cent plus the stipulated division over that 
ratio. 

It is, accordingly, apparent that what are objected to as novel 
features are mere details in the mechanism employed to work 
out an established principle. At the time of the decision of 
Munn v. Illinois and the Granger Cases, it was asserted that re- 
gulation of rates meant the destruction of efficiency and energy, 
just as the opponents of this measure asserted that the proposal 
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"is fraught with consequences to our institutions and to our na- 
tional safety too serious to be encountered." 

The opposing argument now and the argument then is the 
same and both have been properly characterized by the Supreme 
Court : 

"Against that conservatism of the mind which puts to ques- 
tion every new act of regulating legislation, and regards 
the legislation invalid or dangerous until it has become fa- 
miliar, government — state and national — has pressed on in 
the general welfare." 

Error In Symmetry. 

The final draft of the clause relating to the regulation of ex- 
cess earnings fixed upon a flat 6 per cent as a point for the be- 
ginning of the division of the excess earnings between the rail- 
road earning them and the transportation fund. To preserve 
the rational theory of the process the statute should have pro- 
vided for the recapture of one-half of all earnings "over 6 per 
cent, or over such greater percentage as might in particular 
cases and after hearing be found by the Commission to consti- 
tute a fair and reasonable return." This flexibility was always 
recommended by the proponents of this provision for the regu- 
lation of excess earnings. 40 

If the courts should in any case on refusal by any carrier earn- 
ing over 6 per cent to pay over the stipulated portion of the ex- 
cess find that 6 per cent and one-half of the excess over 6 per 
cent constitute an inadequate ratio to be retained by the carrier, 
the recovery of excess in such case would fail, and Congress 
would be compelled to supply the necessary flexibility; for all 
carriers must be permitted to realize a reasonable return upon 
the fair value of their individual railway property, if earned. 
As a practical question it is not likely that the courts would 



40 Section 17 (line 18, p. 26) of Senate Bill 5679, introduced by Sen- 
ator Underwood March 3, 1919 (printed in Congressional Record of 
that date); also Sections 11 and 14 of revised draft of bill embodying 
the "Warfield" Plan (National Association of Owners of Railroad Se- 
curities); printed in Hearings, House Committee on Interstate and 
Foreign Commerce (pp. 2834-5-6); also statement of the writer, ib. p. 
1062. 
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hold 6 per cent, and the permitted moiety over 6 per cent, to be 
unreasonably low or confiscatory under the provisions of this 
Act, even if the Commission should for the purposes of the gen- 
eral rate level for the group find a greater rate of return than 
6 per cent to be the fair aggregate return to be realized upon 
the aggregate group valuations. 

It is readily conceivable that a 7 per cent group level or 
higher might be necessary to enable essential carriers to sur- 
vive under the difficult conditions, high interest rates and un- 
der-maintenance of to-day. Under a 6 per cent level many of 
them will earn as little as 2, 3, 4, or 5 per cent or less on the 
value of their respective properties. 

For the reasons stated it would have been in the interest of 
sound theory if the recapture ratio had been made flexible, so 
as to meet any possible determination of the courts as to the 
reasonableness of the 6 per cent limitation. 

In administering this provision the Commission will undoubt- 
edly provide for hearings, under its power under Paragraph 9 
of Section 422, to prescribe rules and regulations for the de- 
termination and recovery of excess earnings, so as to avoid the 
consequences condemned in Chicago, etc., R. Co. v. Minne- 
sota. 41 

Forney Johnston. 
Birmingham, Aca. 



" 134 U. S. 418. 



